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No. 10,821 

QUESTION PRESENTED 

In the opinion of the appellee the question presented is: 

Can a person who is convicted and sentenced in a fed 
eral court during the time he is a state prisoner serving 
a state sentence cause the federal sentence to begin to rur 
by filing an election to serve the sentence while the case is 
on appeal? 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 10,821 


MANNING STREWL, Appellant 
v. 

J. HOWARD McGRATH, Attorney General of the United 

States, Appellee 


Appeal from the United Sfaies District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, while serving a New York state sentence 
of fifteen years in the State Prison at Dannemora, New 
York, was indicted with others on February 10,1937, in the 
District Court of the United States for the Northern Dis¬ 
trict of New York for violation of a federal law (J. A. 11). 
On May 22,1937, a writ of habeas corpus ad prosequendum 
was issued by the said District Court to the Warden of the 
New York State Prison to produce the appellant for trial 
in the said District Court and after the trial to return the 
appellant to the New York State Prison (J. A. 26). The ap¬ 
pellant was brought to the said District Court, convicted, 



2 


sentenced on five counts of the indictment for a period of 
fifty-eight years, and returned immediately to the New 
York State Prison to continue serving his state sentence 
(R. 59). Following his conviction in the federal court, he 
appealed, and in January, 1938, the Circuit Court of 
Appeals, Second Circuit, granted motions of the several 
defendants for an extension of time to settle the bill of 
exceptions on condition that “each appellant * * * [file] 
a written election * * * to enter upon the service of this 
sentence * # * ” (J. A. 25). This was done by appellant on 
January 19,1938 (J. A. 26). The Circuit Court of Appeals 
affirmed the sentence of appellant on two counts and re¬ 
versed on three counts, which reduced his total sentence to 
twenty-two years. Appellant was resentenced by the Dis¬ 
trict Court according to the terms of the mandate (J. A. 
22-25). 

On September 23, 1944, the United States Marshal re¬ 
ceived appellant from the Warden of the New York State 
Prison at Dannemora, New York and delivered him to the 
Warden of the United States Penitentiary at Atlanta, 
Georgia (J. A. 13), where he is now imprisoned under the 
twenty-two year sentence imposed by the federal court. 
The Attorney General has determined that the date of the 
federal sentence began to run on September 23, 1944, the 
date he was received by the United States Marshal from 
the Warden of the New York State Prison (J. A. 13). 
The date determined by the Attorney General upon which 
the appellant will be eligible for parole is January 22, 1952 
(J. A. 13). The appellant contends that his federal sentence 
began to run on January 19,1938, and that he became eligi¬ 
ble for parole on May 18,1945. 

STATUTES AND RULES INVOLVED 

Act of June 29, 1932, c. 310, Sec. 1, (47 Stat. 381) 18 
U.S.C. Sec. 709(a): (old title) 

The sentence of imprisonment of any person con¬ 
victed of a crime in a court of the United States shall 
commence to run from the date on which such person 
is received at the penitentiary, reformatory, or jail for 
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service of said sentence: Provided, That if any such 
person shall be committed to a jail or other place of 
detention to await transportation to the place at which 
his sentence is to be served, the sentence of such per¬ 
son shall commence to run from the date on which he 
is received at such jail or other place of detention. No 
sentence shall prescribe any other method of comput¬ 
ing the term. 

Rule V of Rules of Criminal Procedure after Plea of 
Guilty, Verdict or Finding of Guilt, 18 U.S.C.A. following 
Sec. 688: (old title) 

An appeal from a judgment of conviction stays the 
execution of the judgment unless the defendant pend¬ 
ing his appeal shall elect to enter upon the service of 
his sentence. 

SUMMARY OF ARGUMENT 

The appellant was a state prisoner at the time of his 
federal conviction and sentence and remained so until he 
was turned over to the federal authorities on completion 
of his state sentence. Although he appealed his federal 
conviction and was directed by the Circuit Court of Ap¬ 
peals to file an election to begin serving his sentence, that 
direction could have no effect in view of Section 709(a), 
Title 18, U.S.C., which has been construed in similar cases 
to mean that the federal sentence could begin to run only 
when he is received into federal custody for service of that 
sentence. 

ARGUMENT 

A Prisoner Who Is Convicted and Sentenced in a Federal Court 
During the Time He Is a State Prisoner Serving a State 
Sentence Cannot Cause the Federal Sentence To Begin To 
Run by Filing an Election To Serve the Sentence While 
the Case Is On Appeal. 

The law is well settled that the sovereign which first ac¬ 
quires control of a defendant cannot be deprived of that 
control by another sovereign without the consent of the 
first sovereign. Further, it is equally settled that the first 
sovereign may permit the defendant to be tried by the sec- 
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ond sovereign without yielding its control of him. Porni 
v. Fessenden, 258 U. S. 254 (1922). That case held that 
such rules were necessary to insure orderly procedure in 
our system of federal and state jurisdictions and resulted 
from “ # * * a spirit of reciprocal comity and mutual as¬ 
sistance # * # p. 259. 

These propositions were contested by this appellant in 
the case of United States ex rel. Streivl v. Warden of Clin¬ 
ton Priso.n at Dannemora, New York, 21 F. Supp. 502 (N.D. 
N.Y., 1937). Following his federal conviction and his re¬ 
turn to the New York State Prison, appellant filed a peti¬ 
tion for a writ of habeas corpus in which he claimed that 
as a result of his conviction in the federal court he was a 
federal prisoner and, therefore, entitled under Rule V of 
the Criminal Rules of Appeal to be confined in a county 
jail pending decision of his appeal. The court, citing the 
Ponzi case, supra, held that he was, and at all times had 
been, a prisoner of New York state and dismissed the writ. 
In its opinion, the court recited that appellant had been 
brought into the federal court from the state prison pur¬ 
suant to a writ of habeas corpus ad prosequendum to stand 
trial, and following his conviction had been returned to the 
state prison pursuant to the terms of the writ. The court 
held that New York had never yielded its custody or con¬ 
trol of the appellant and that this fact had been recognized 
by the court at his trial and sentence. Thus, it would ap¬ 
pear that the question of whether New York had ever 
waived its right to or yielded its custody of the appellant 
has been determined as to the appellant. Further, it does 
not appear that this is now questioned by counsel for ap¬ 
pellant in his brief, nor do the facts of the case permit of 
any other conclusion. 

The appellant does not deny that when a defendant is in 
the custody of a state and the federal government receives 
him by writ of habeas corpus ad prosequendum for purpose 
of trial only, the sentence imposed by the federal govern¬ 
ment begins to run only when the state exhausts its de¬ 
mands against him and yields him to the federal govern¬ 
ment. Zerbst, Warden v. McPike, 97 F. 2d 253 (C.C.A. 5, 
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1938); Rohr v. Hudspeth, Warden, 105 F. 2d 747 (C.C.A. 
10, i939); Lunsford v. Hudspeth, Warden, (C.C.A. 10, 
1942); Vanover v. Cox, Warden, (C.C.A. 8, 1943); United 
States v. Scalise, 86 F. Supp. 908 (E.D. N.Y., 1949). 

Appellant contends, however, that because he was di¬ 
rected by the Circuit Court of Appeals to elect to begin 
serving his time while his case was on appeal, this rule of 
law does not apply and that his time began to run upon 
the filing of the election. 

To support his position, appellant argues that if his fed¬ 
eral sentence did not begin to run upon the filing of the 
election, the direction of the Circuit Court of Appeals 
would have no effect. 

The Government submits that the direction of the Cir¬ 
cuit Court of Appeals to file an election to serve had no 
effect and could not have had any effect because of Section 
709(a) of Title 18, U.S.C., which was then in effect. That 
statute read as follows: 

The sentence of imprisonment of any person con¬ 
victed of a crime in a court of the United States shall 
commence to run from the date on which such person 
is received at the penitentiary, reformatory, or jail for 
service of said sentence: Provided, That if any such 
person shall be committed to a jail or other place of 
detention to await transportation to the place at which 
his sentence is to be served, the sentence of such per¬ 
son shall commence to run from the date on which he 
is received at such jail or other place of detention. No 
sentence shall prescribe any other method of comput¬ 
ing the term. 

This section has been construed by each of the cases cited 
above to hold that a federal sentence imposed on a defen¬ 
dant while in state custody could begin to run only when 
the defendant is received into the custody of the Attorney 
General for service of the sentence. 

In Zerbst v. McPike, supra, the defendant had been ar¬ 
rested by the state of Louisiana and, while in its custody 
awaiting trial, was indicted in the federal court. He was 
brought to the federal court by state authorities for the 


trial, pleaded guilty and was sentenced to serve three years, 
no time being fixed for the commencement of sentence. He 
was then returned to the state jail. Subsequently, he was 
convicted in the state court, sentenced to serve three to five 
years and was committed to the state penitentiary. The 
commitment of the federal court was issued but returned 
with a notation that the defendant was in the state peni¬ 
tentiary. Upon completion of his state sentence he was 
taken into custody by the federal authorities to serve his 
federal sentence. He filed a petition for a writ of habeas 
corpus which the Circuit Court of Appeals dismissed, cit¬ 
ing section 709(a) and holding: 

* * * His federal sentence could begin to run only 
from ‘the date on which [he] is received at the peni¬ 
tentiary, reformatory or jail for service of said sen¬ 
tence y by the express provision of that law. It has 
not yet been fully served, (p. 254) 

Rohr v. Hudspeth, supra, is even more conclusive of the 
government’s position. In that case, the defendant had 
been arrested by Illinois authorities for a violation of one 
of its laws and indicted therefor. While awaiting trial, he 
was brought to the federal court pursuant to a writ of 
habeas corpus ad prosequendum, pleaded guilty and was 
sentenced for a period of five years. The sentence read: 
“ ‘Five years imprisonment from this date in the United 
States Penitentiary at Leavenworth, Kansas.’ ” p. 748 
(Emphasis supplied) No mention was made at the time 
of sentence by anyone that the prisoner was only under the 
temporary control of the marshal under the writ of habeas 
corpus ad prosequendum. On that same day he was re¬ 
turned to the Illinois authorities. Subsequently, the Illinois 
case against the defendant was dismissed and on January 
16, 1936, he was turned over to the federal authorities for 
transportation to the federal prison. A period of four 
months had elapsed from the date of the federal sentence 
to the date he was received by the federal authorities from 
the state officials. In a habeas corpus action, defendant 
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claimed his time should have begun to run upon being sen¬ 
tenced. The court denied the petition, holding: 

Petitioner’s sentence did not commence to run prior 
to January 16, 1936, the date he was given to the 
United States Marshal by the state authorities. There¬ 
after he was detained awaiting transportation to the 
federal penitentiary. The last sentence of the statute 
says: ‘No sentence shall prescribe any other method 
of computing the term.’ There is no reason why Con¬ 
gress cannot pass such a law. In the face of the stat¬ 
ute fixing the commencement of the term of sentence 
the words ‘from this date’ are inoperative. (Emphasis 
supplied) 

In Lunsford v. Hudspeth , supra , the same interpretation 
was given section 709 (a). The defendant, while a prisoner 
in the Oklahoma State Prison under an Oklahoma sentence, 
was brought to a federal court in obedience to a writ of 
habeas corpus ad prosequendum. He was tried, convicted 
and sentenced on February 9,1939, to three years imprison¬ 
ment. He was then returned to the Oklahoma State Prison 
by the marshal. In sentencing the defendant, the federal 
court said: 

‘It is by the court ordered and adjudged that the 
defendant, having been found guilty of said offenses, 
is hereby committed to the custody of the Attorney 
General for imprisonment in an institution of the 
penitentiary type to be designated by the Attorney 
General or his authorized representative, for a period 
of * * *. It is further ordered that the Clerk deliver 
a certified copy of this judgment and commitment to 
the United States Marshal or other qualified officer and 
that the same shall serve as the commitment.’ 

Upon his release from the Oklahoma prison on Novem¬ 
ber 2,1940, he was taken into custody by the United States 
Marshal on the commitment and taken to the federal peni¬ 
tentiary at Leavenworth, Kansas. He filed a petition for 
a writ of habeas corpus in which he claimed that the Mar¬ 
shal should not have returned him to the Oklahoma State 
Prison under the terms of the judgment and that he had 
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been, therefore, in the constructive custody of the Attor¬ 
ney General from February 9, 1939. The court held that 
the marshal had acted properly in returning him to the 
state prison perforce the rules of comity. The court fur¬ 
ther held that as the action of the marshal was proper, the 
federal sentence could not begin to run until November 2, 
1940, the date he was received by the marshal upon com¬ 
pletion of his state sentence. The court, citing section 
709 (a), said: 

* * * Therefore, under the statutes which are manda¬ 
tory and binding upon the sentencing court and peti¬ 
tioner , he did not commence the service of his sentence 
until he was committed to the Federal Penitentiary at 
Leavenworth, Kansas on November 2, 1940, # * *. p. 
657 (Emphasis supplied) 

Vanover v. Cox, supra, and United States v. Scalise, 
supra, present the same factual situations and hold that 
the federal sentence does not begin to run until the defend¬ 
ant is received into federal custody for service of the 
sentence. 

In the case of United States ex rel. Brown v. Hill, 
Warden, 74 F. 2d 822 (C. C. A. 3,1934), section 709 (a) was 
held to prevent a court from ordering the sentence to com¬ 
mence at a date earlier than that at which he is received 
at the penitentiary for service of the sentence. In that 
case, the sentencing court, on December 8, 1932, imposed a 
five year sentence to commence on October 15, 1932. On 
February 14, 1933, at the next term of court, the attention 
of the trial judge was called to section 709 (a), and he 
amended the “five-year sentence to one of four years three 
hundred and ten days, to run, presumably, from the date 
of the amendment. This new term of imprisonment was in 
effect a five-year term from the date of commitment (as 
provided by the statute) less the period of imprisonment 
after the date of commitment, the benefit of which the 
learned court fixed to give the prisoner.” p. 822. 

The prisoner claimed in a petition for a writ of habeas 
corpus that the first sentence was wholly invalid because it 
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stated a date for commencement of the term contrary to 
that provided in section 709 (a) and that the amendment 
of February 14, 1933, was invalid because it was imposed 
at a different term of court and in his absence. The court 
dismissed the petition, holding that the first sentence was 
valid for these reasons: 

We are constrained to hold that the commitment un¬ 
der the sentence of December 8, 1932, was valid, and 
therefore the relator is in lawful custody. The court 
had jurisdiction of the case and of the prisoner and 
jurisdiction to impose the five-year term of imprison¬ 
ment which was within the punishment prescribed by 
the statute under which the prisoner was tried, con¬ 
victed, and committed. It follows the sentence of im¬ 
prisonment for five years was lawful. The court’$ di¬ 
rection that it should begin on October 15,1932, did not 
wake inoperative the provision of the statute which 
says it should begin when the prisoner is received in 
the penitentiary. In other words, the court fixed the 
term; the law named the time of its commencement. 
We are therefore of the opinion that the effort of the 
trial court (inadvertently made in behalf of the pris¬ 
oner) to fix the commencement of the term at a date 
earlier than that provided by the statute was error and 
in consequence invalid; yet it affected the validity of 
the sentence only to that extent, leaving the rest of the 
sentence as though the court had said nothing about 
the commencement of the term. This vulnerable part 
of the sentence in no way vitiated the remainder of the 
sentence; hence it did not operate as a restraint of the 
relator’s liberty. He is restrained of his liberty by 
force of the valid five-year sentence. The invalid limi¬ 
tation upon the sentence made by the early date for 
its commencement was nothing more than an attempt 
to shorten the duration of the valid restraint of his 
liberty under the five-year sentence, p. 823 (Empha¬ 
sis supplied) 

The appellee has found no case in which the question of 
election, as presented here, has arisen. But, the cases 
cited herein by the Government do raise the same question, 
which is, can an order or direction of a court, which is con¬ 
trary to the statute, have any effect. It is the Government’s 
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position such a direction cannot. In the McPike case, 
supra, no date was mentioned for the commencement of the 

sentence and the court held that it could not begin to run 
until he was received at the federal penitentiary for service 
of the sentence; in Rohr v. Hudspeth, supra, the court held 
that the words of the sentence, “from this date”, were in¬ 
operative in face of section 709 (a); in the Lunsford case, 
supra, wherein the trial court stated that the prisoner “is 
hereby committed to the custody of the Attorney General”, 
the court held that under the terms of the writ of habeas 
corpus ad prosequendum he could not be so committed, and 
that “under the statutes which are mandatory and binding 
upon the sentencing court and petitioner, he did not com¬ 
mence the service of his sentence until he was committed 
to the Federal Penitentiary * * * ”; and in the Brown case, 
supra, the court held that any attempt to fix the commence¬ 
ment of the term in derogation of the statute was invalid. 

Thus it would appear conclusively from the facts of the 
instant case that the direction of the Circuit Court of Ap¬ 
peals could not cause the sentence to run. The appellant 
was at all times until September 23, 1944, in the custody of 
the state of New York. It was only upon being received by 
the United States Marshal on that date that he came into 
the custody of the United States for service of the sentence. 

CONCLUSION 

It is respectfully urged that the decision of the lower 
court be affirmed. 

George Morris Fay 
United States Attorney 

Joseph M. Howard 

Robert M. Scott 

Assistant United States Attorneys 
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JOINT APPENDIX 

1 Filed Feb 17 1950 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT COURT OF COLUMBIA 

Manning Strewl, United States Penitentiary, Atlanta, 

Georgia, Plaintiff 

vs. 

A. Howard McGrath, Attorney General of the United 
States of America, Department of Justice, Washing¬ 
ton, D. C., Defendant. 

Complaint for Declaratory Judgment 

8 This complaint is brought by the plaintiff, Mann¬ 
ing Strewl, under authority of Title 28, United Statei 

Code, sections 2201 and 2202 and in compliance with Rule 
56, Federal Rules of Civil Procedure, to interpret and con¬ 
strue statutes of the United States as hereinafter more par¬ 
ticularly set forth. 

The defendant, J. Howard McGrath, is sued in his official 
capacity as Attorney General of the United States of Amer¬ 
ica and the law officer of the United States under whose di¬ 
rection the Bureau of Prisons is administered. 

9 The plaintiff, Manning Strewl, while serving a 
state prison sentence of fifteen years in the State 

Prison at Dannemora, New York, was indicted on, to wit, 
February 10, 1937, in the United States District Court for 
the Northern District of New York, in criminal cause No. 
27576 for alleged violation of Section 37 of the Criminal 
Code and Section 338a of Title 18, U. S. C.; that thereafter 
on, to wit, June 1,1937, by means of a writ of habeas corpus 
ad prosequendum, the plaintiff was brought to trial on the 
aforesaid criminal cause; that thereafter on, to wit, August 
12, 1937, the plaintiff, after a jury trial, was convicted and 
on the same day was sentenced by presiding Justice Fred¬ 
erick H. Bryant to imprisonment as follows: 
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On the first count to any institution to be designated by 
the Attorney General for two years and to pay a fine of 
$10,000 and to stand committed until paid; on the second 
count to any institution to be designated by the Attorney 
General for twenty years; on the third count to any institu¬ 
tion to be designated by the Attorney General for twelve 
years; on the fourth count to any institution to be desig¬ 
nated by the Attorney General for twelve years; on the 
fifth count to any institution to be designated by the Attor¬ 
ney General for twelve years; the sentence imposed on each 
of the five counts is to run consecutively. (The judgment 
was silent in regard to the state sentence the plaintiff was 
then serving.) 

That thereafter on, to wit, August 12,1937, the Judgment 
was filed in the office of the United States District Court 
Clerk for the Northern District of New York, and on, to 
wit, August 14, 1937, the commitment was issued (annexed 
hereto and marked “Exhibit One” is a certified copy 
of plaintiff’s sentence, also annexed hereto and 
10 marked “Exhibit One A” is a certified copy of plain¬ 
tiff’s Amended Copy of Sentence). 

That the plaintiff, through his attorney, on August 13, 
1937, filed notice of appeal; that thereafter on, to wit, Jan¬ 
uary 13, 1938, the United States Circuit Court of Appeals 
(2nd circuit) denied a motion made by the Government to 
dismiss plaintiff’s appeal, and on the same day the said Cir¬ 
cuit Court of Appeals issued an order to the effect that the 
plaintiff’s motion for an extention of time to settle the bill 
of exceptions is extended up to an including June 6, 1938, 
on condition that the plaintiff file in the Office of the Clerk 
of the District Court for the Northern District of New York 
a written election to enter upon the service of the sentence 
which was imposed upon him in said criminal cause No. 
27576 (annexed hereto and marked “Exhibit Two” is a 
certified copy of said Order). 

That the plaintiff on, to wit, January 19, 1938, complied 
with the condition in the aforesaid order by mailing to the 
Clerk of the United States District Court for the Northern 
District of New York a written verified election to enter 
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upon the service of the sentence imposed upon him in crim¬ 
inal cause No. 27576 (annexed hereto and marked “Exhibit 
Three” is a certified copy of plaintiff’s notice of election to 
enter upon service of sentence). 

That thereafter on to wit, February 14, 1938, the Attor¬ 
ney General of the United States designated the 

11 United States Penitentiary, Leavenworth, Kansas, 
as the prison for service of sentence (see page 2 ojf 

“Exhibit One”). 

That thereafter on, to wit, October 17, 1938, the Circuit 
Court of Appeals (2nd circuit) rendered its decision in the 
aforesaid criminal cause by reversing and dismissing the 
last three counts and affirming the first two counts, making 
plaintiff’s complete sentence one of twenty-two years (rej- 
ported in 99 Fed. (2) 474); that thereafter on, to wit, Nor 
vember 7, 1938, the Circuit Court of Appeals (2nd circuit) 
issued its Mandate and on November 8, 1938, it was filed in 
the Office of the Clerk of the United States District Court 
for the Northern District of New York (annexed hereto 
and marked “Exhibit Four” is a certified copy of said 
Mandate); that thereafter on, to wit, February (?), 1939, 
the United States Supreme Court denied plaintiff’s peti¬ 
tion for a Writ of Certiorari because the petition was noi; 
filed within the time prescribed by law (reported in 306 
U. S. 638). 

That thereafter on, to wit, September 23, 1944, the plain¬ 
tiff was released from state prison on parole, and on the 
same day the United States Marshal transported him tc 
the United States Penitentiary at Atlanta, Georgia, where, 
on September 26,1944, he was delivered to the Warden. 

That several days after plaintiff had been delivered to 
the United States Penitentiary, at Atlanta, Georgia, 

12 the Bureau of Prisons issued him a time card which 
stated that plaintiff’s sentence commenced on Sep¬ 


tember 23, 1944; that plaintiff’s date for parole considera¬ 
tion is January 22,1952; that plaintiff’s conditional release 
date is July 1, 1959; and that plaintiff’s full term expires 
on September 22, 1966. 
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That the plaintiff protested to the Record Clerk claim¬ 
ing that the computation of his sentence by the Bureau of 
Prisons was erroneous. The Record Clerk agreed to for¬ 
ward plaintiff’s claim to the Director of the Bureau of 
Prisons. (Plaintiff’s claim was and is that according to 
the record and the law his sentence should commence on 
January 19, 1938.) 

That thereafter on, to wit, June 14, 1945, the plaintiff 
received a memorandum from the Record Clerk which 
stated that plaintiff’s claim had been rejected (annexed 
hereto and marked “Exhibit Five” is a copy of said memo¬ 
randum). 

The plaintiff brought no action at that time against the 
Attorney General and his subordinate the Director of the 
Bureau of Prisons for the following reasons: (1) On Jan¬ 
uary 11,1945, the plaintiff contested the legality of his con¬ 
viction by means of a Writ of habeas corpus in the Dis¬ 
trict Court for the Northern District of Georgia. This pro¬ 
ceeding was carried on appeal to the United States Circuit 
Court of Appeals (5th circuit) and subsequently to the 
United States Supreme Court, where on June 10, 
13 1946, certiorari was denied. (2) On June 9, 1947, 

a second proceeding, -which also contested the legal¬ 
ity of plaintiff’s conviction was commenced in the United 
States Circuit Court of Appeals (2nd circuit) and was con¬ 
cluded in November, 1947, when the United States Supreme 
Court denied certiorari. 

In both the above mentioned legal proceedings the plain¬ 
tiff was represented by counsel, and in both proceedings 
counsel was retained solely for the purpose of attacking the 
legality of plaintiff’s conviction. The proposition herein 
was not raised. 

Since the completion of the above mentioned legal pro¬ 
ceedings, the plaintiff has been without funds to engage 
counsel; therefore, it was necessary that he should search 
for some remedy for the proposition herein, and it was only 
recently that he discovered the remedy herein taken. 
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That the plaintiff on, to wit, August 1, 1949, mailed a 
letter to Mr. James V. Bennett, Director of the Bureau of 
Prisons, Washington, D. C., a copy of which follows: 

“James V. Bennett, Director, 

Bureau of Prisons, 

Washington, D. C. 

August 1, 1949 

14 “Sir: 

“Please consider this letter as a request for infor¬ 
mation concerning my sentence. 

“In view of a court action, which I intend to file soon, it 
is necessary that I have a letter from your office which 
would clarify the position your office had taken regarding 
the commencement of my sentence and the date of my eli¬ 
gibility for parole consideration by the United States Board 
of Parole. 

“Your office had construed my sentence as commencing 
on September 23, 1944; and January 22, 1952, as the date 
on which I shall be eligible for parole consideration. 

“It is my contention that my sentence should had been 
construed as commencing as of January 19, 1938, and the 
date for my eligibility for parole consideration as of May 
18, 1945. 

“I base my contention on the following facts: On Jan¬ 
uary 19, 1938, I filed with the Office of the Clerk of the 
United States District Court for the Northern District of 
New York a Notice of Election to enter upon service of 
sentence. This act of mine was in compliance with an Or¬ 
der by the United States Circuit Court of Appeals (2nd 
circuit). 

“The record clerk of this institution furnished’ 

15 your office with photostat copies of these two docu¬ 
ments, namely, (1) Notice of Election For Service 

of Sentence; (2) Order of the United States Circuit Court 
of Appeals (2nd circuit). 

“I assume these photostats are in the files of your office; 
therefore, it will not be necessary for me to forward copies. 

“I shall be very thankful to you if you would furnish me 
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with a letter which would contain the information as 
follows: 

“ (1) The date on which a prisoner would be eligible for 
parole consideration if he had a sentence of twenty-two 
years and it commenced on January 19, 1938, as well as the 
basis for such computation. 

“(2) The dates regarding my own sentence such as the 
date of its commencing and the date of my eligibility for 
parole consideration, as well as the basis for such com¬ 
putation. 

“Manning Strewl • 

Register No. 64451’ ’ 

The contention of the Defendant the Attorney General of 
the United States and his subordinate the Director of the 
Bureau of Prisons, United States Department of Justice, 
can be had from the information supplied to the plaintiff 
on August 24, 1949, by the Record Clerk of the United 
States Penitentiary, Atlanta, Georgia, who is a subordinate 
of the Director of the Bureau of Prisons. 

16 On the aforesaid date the aforesaid Record Clerk 
summoned the plaintiff to his office and informed 
him as follows: 

That plaintiff’s letter of August 1, 1949, had been re¬ 
ceived by Mr. Bennett, the Director of the Bureau of 
Prisons; that the Director had instructed him [Mr. S. L. 
Carter] to advise plaintiff that it is the policy of the Bureau 
of Prisons not to furnish inmates with letters which con¬ 
tain information concerning their sentences; that the Di¬ 
rector had re-computed plaintiff’s sentence as commencing 
on September 23, 1944; that the plaintiff’s date for parole 
. consideration is January 22, 1952; that plaintiff’s condi¬ 
tional release date is July 1, 1959; and that plaintiff’s full 
term expires on September 22, 1966. 

That the Director of the Bureau of Prisons has refused 
to credit the plaintiff’s sentence for the period from Jan¬ 
uary 19,1938 to September 23,1944. 

That if a prisoner had a twenty-two year sentence and 
it commenced on January 19,1938, his date for parole con- 




17 


sideration would had been May 18, 1945; that such a pris¬ 
oner’s conditional release date would be October 24, 1952; 
and that such a prisoner’s full term would expire on Jan¬ 
uary 18,1960. 

That if plaintiff were given credit for the period from 
January 19,1938 to September 23,1944, his date for parole 
consideration would had been May 18,1945. 

The plaintiff alleges that under section 714, Title 18, 
U. S. C., 1940 Ed., now sections 4201-4202 and 4203, 
17 Title 18, U. S. C., he became eligible for parole con¬ 
sideration on May 18, 1945, but consideration for 
parole has from that day to this been denied him; that the 
United States Board of Parole created under Act of May 
13, 1930 (46 Stat. 272, Title 18, sec. 723(b), U. S. C., 1940 
Ed.) refuses to give consideration for the purpose of parole 
of the plaintiff because the defendant, J. Howard McGrath, 
Attorney General of the United States, by and through his 
subordinate the Director of the Bureau of Prisons, refuses 
to follow the record in computation of plaintiff’s parole 
eligibility date and because it is the contention of the At¬ 
torney General that the plaintiff in law is not entitled to 
credit for the period from January 19, 1938 to September 
23, 1944. 

The plaintiff further alleges that the aforesaid defend¬ 
ant and his subordinates have refused to give lawful recog¬ 
nition to the condition in the order rendered, on January 
13, 1938, bv the United States Circuit Court of Appeals 
(2nd circuit), said order was filed in the Clerk’s Office in 
said circuit court of appeals on January 20, 1938, and a 
copy thereof filed in the Office of the Clerk of the United 
States District Court for the Northern District of New 
York, and a copy thereof filed in the office of the Director 
of the Bureau of Prisons. 

That the aforesaid defendant and his subordinate have 
refused to give lawful recognition to plaintiff’s compliance 
with the condition in the aforesaid order of the Circuit 
Court of Appeals (2nd circuit), such compliance being 
plaintiff’s execution of the aforesaid verified written 
election to enter upon service of sentence in criminal 


18 


18 cause No. 27576 and the causing of it to be filed in 
the Office of the Clerk of the United States District 

Court for the Northern District of New York. 

The plaintiff further alleges that in law he is entitled to 
credit on the aforesaid criminal cause for the period from 
January 19, 1938 to September 23, 1944; that under Rule 5 
of the Rules of Criminal Procedure (Sec. 688, Title 18, 
U. S. C., 1940 Ed.), which was in effect at the time of judg¬ 
ment and sentence in criminal cause No. 27576, provided: 
“Supersedas. An Appeal from a judgment of conviction 
stays the execution of the judgment, unless the defendant 
pending his appeal shall elect to enter upon service of his 
sentence/’ 

That the plaintiff having complied with rule 5 was and 
is entitled to credit for the above stated period. 

The plaintiff further alleges that the refusal of the At¬ 
torney General, through his subordinate the Director of the 
Bureau of Prisons, to abide by the aforesaid Rule 5 of the 
Rules of Criminal Procedure deprives plaintiff from parole 
consideration which he is entitled to under the aforesaid Act 
of May 13, 1930; and that the aforesaid refusal of the At¬ 
torney General to abide by said Rule 5 is tantamount to an 
increase to plaintiff’s sentence. 

The plaintiff further alleges that under sec. 753F, Title 
18, U. S. C., 1934 Ed., which was in effect at the time of the 
judgment, sentence and appeal in criminal cause No. 27576, 
the Attorney General of the United States or his au- 

19 thorized representative had power to designate a 
New York State Prison as the place for confinement 

for a federal prisoner; that in view of the aforesaid order 
of the Circuit Court of Appeals (2nd circuit) and plaintiff’s 
compliance with the condition in said order, the Attorney 
General should had exercized his power by designating the 
State Prison at Dannemora, New York, as the prison for 
service of plaintiff’s sentence; that the record clearly 
showed that the plaintiff was then confined in the above 
stated New York State Prison (see certified copy of writ 
of ad prosequendum, hereto annexed and marked “Exhibit 
Six”). 
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The plaintiff further alleges that under New York Cor¬ 
rection Law, sections 143 and 144, which were in effect at 
time of judgment, sentence and appeal in criminal cause 
No. 27576, the Warden of a New York State Prison is au¬ 
thorized to accept a federal prisoner for service of a sen¬ 
tence. (Plaintiff believes that it is appropriate here to 
point out that both of his sentences, State and Federal, 
emanated from the same transaction, and that he has been 
confined on them since July 30, 1933; and that the court 
should take judicial notice that the town of Dannemora, 
New York, where the New York States Prison is located, 
lies within the borders of the United States District Court 
for the Northern District of New York.) 

The plaintiff further alleges that the failure of the United 
States Marshal to execute the commitment immediately 
after plaintiff’s verified written election to enter upon serv¬ 
ice of sentence was filed in the Office of the Clerk 
20 of the United States District Court for the Northern 
District of New York was contrary to law (see Albori 
v. United States, 67 F. (2) 4). 

The plaintiff further alleges that the defendant, through 
his subordinates the Director of the Bureau of Prisons and 
the Record Clerk of the United States Penitentiary, At¬ 
lanta, Georgia, states that if credit is given the plaintiff 
for the period from January 19,1938 to September 23,1944, 
then he was entitled to be considered for parole on May 
18, 1945. 

The plaintiff further alleges that the Attorney General, 
through his subordinates, has failed to perform his duty in 
accordance with the statutes and the rules herein cited; 
that he has not only deprived plaintiff of his right for 
parole consideration, but that in denying plaintiff credit 
for the period from January 19,1938 to September 23,1944, 
he has actually increased the sentence which the Court has 
imposed upon plaintiff. 

Wherefore, plaintiff demands that the Court adjudge: 

1. That the plaintiff is entitled to credit on his sentence 
in criminal cause No. 27576 for the period from January 
19,1938 to September 23,1944. 
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2. That the plaintiff is now eligible to be consid- 

21 ered for parole. 

Manning Strewl, 

Register No. 64451, 

Plaintiff pro se, 

Box PMB, 

United States Penitentiary, 

Atlanta, Georgia. 

22 Filed Feb 17 1950 

"Exhibit One" 


DISTRICT COURT OF THE UNITED STATES OF AMERICA 
NORTHERN DISTRICT OF NEW YORK 

At a stated session of the District Court of the United 
States of America for the Northern District of New York, 
held at the City of Binghamton, in said District, on the 12th 
day of August, in the year of our Lord one thousand nine 
hundred and thirty-seven. 

Present—The Honorable Frederick H. Bryant, District 
Judsre. 

779-50 

The United States of America 


vs. 

Manning Strewl, alias Manny Strewl, alias Manny Strowl, 
alias Manny Stroll, alias Manning Stroll,-alias Mann¬ 
ing Strole, alias Benjamin, alias Harry Rankin, De¬ 
fendant. 

The defendant having been indicted and arraigned and 
pleaded not guilty, tried and convicted of the offense of un¬ 
lawfully conspiring with others to commit an offense 
against the United States of America to violate the provi¬ 
sions of Section 338a, Title 18, U. S. Code by the deposit¬ 
ing for delivery through the postoffice establishment of the 
United States certain letters and communications contain¬ 
ing demands and requests for ransom and reward for the 
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release of a kidnaped person with intent to extort monep’, 
in violation of Section 37 of the Criminal Code, as charged 
in the first count of Indictment; and of having with others 
on July 8, 1933 unlawfully deposited for delivery by the 
postoffice establishment of the United States a letter con¬ 
taining a demand for ransom for the release of one John 
J. O’Connell, Jr., w*ho had been kidnaped and at said time 
was being held for ransom, in violation of Section 338a, 
Title 18, U. S. C. A. and as charged in the second count of 
Indictment; and of having with others on July 19,1933 un¬ 
lawfully deposited for delivery by the postoffice establish¬ 
ment of the United States a letter containing a demand for 
ransom for the release of one John J. O’Connell, Jr., w*ho 
had been kidnaped and at said time was being held for 
ransom, in violation of Section 338a, Title 18, U. S. C. A. 
and as charged in the third count of Indictment; and of hav¬ 
ing with others on July 22, 1933 unlawfully deposited for 
delivery by the post office establishment of the United 
States a letter containing a demand for ransom for the re¬ 
lease of one John J. O’Connell, Jr. who had been kidnaped 
and at said time was being held for ransom, in violation of 
Section 338a, Title 18, U. S. C. A. and as charged in the 
fourth count of Indictment; and of having with others on 
July 25,1933 unlawfully deposited for delivery by the post- 
office establishment of the United States a letter containing 
a demand for ransom for the release of one John J. O’Con¬ 
nell, Jr. w*ho had been kidnaped and at said time was being 
held for ransom, in violation of Section 338a, Title 18, 
U. S. C. A. and as charged in the fifth count of In- 
23 dictment; the Court now* here, on motion of Abraham 
E. Gold, Esquire, Assistant United States Attorney, 
do adjudge and sentence the said Manning Strewl as fol¬ 
low’s : on the first count to any institution to be designated 
by the Attorney General for two years, and to pay a fine 
of $10,000. and to stand committed until paid; on the sec¬ 
ond count to any institution to be designated by the Attor¬ 
ney General for twenty years; on the third count to any 
institution to be designated by the Attorney General far 
twelve years; on the fourth count to any institution to be 
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designated by the Attorney General for twelve years; on 
the fifth count to any institution to be designated by the 
Attorney General for twelve years. The sentence imposed 
on each of the five counts is to run consecutively. 

The sentences are to be served in the order as given by 
the Court; the consecutive sentences are to be served in the 
order in which pronounced. 

All sentences of imprisonment above imposed are to be 
served in the United States Penitentiary, Leavenworth, 
Kansas under designation by the Attorney General of the 
L T nited States, dated February 14, 1938. 

Frederick H. Bryant 
United States District Judge. 

• •••*•••«• 

29 Filed Feb 17 1950 

"Exhibit One-A" 

DISTRICT COURT OF THE UNITED STATES OF AMERICA 
NORTHERN DISTRICT OF NEW YORK 

Present—The Honorable Frederick H. Bryant, 
District Judge. 

#27576 

The United States of America 
vs. 

Manning Strewl., alias Manny Strewl, alias Manny Strowl, 
alias Manny Stroll, alias Manning Stroll, alias Mann¬ 
ing Strole, alias Benjamin, alias Harry Rankin, De¬ 
fendant. 

The defendant above-named having been tried and con¬ 
victed of the offense of unlawfully conspiring with others 
to commit an offense against the United States of America 
to violate the provisions of Section 338a, Title 18, U. S. 
Code by depositing for delivery through the postoffice 
establishment of the United States certain letters and com¬ 
munications containing demands and requests for ransom 
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and reward for the release of a kidnapped person with in¬ 
tent to extort money, in violation of Section 37 of the Crim¬ 
inal Code, as charged in the first count of the indictment; 
and of having with others on July 8, 1933, unlawfully de¬ 
posited for delivery by the postoffice establishment of the 
United States a letter containing a demand for ransom for 
the release of one John J. O’Connell, Jr. who had been 
kidnapped and at said time was being held for ransom, in 
violation of Section 338a, Title 18, U. S. C. A. and as 
charged in the second count of the indictment; and of hav¬ 
ing with others on July 19, 1933 unlawfully deposited for 
delivery by the postoffice establishment of the United States 
a letter containing a demand for ransom for the release of 
one John J. O’Connell, Jr. who had been kidnapped and 
at said time was being held for ransom, in violation of Sec¬ 
tion 338a, Title 18, U. S. C. A. and as charged in the third 
count of the indictment; and of having with others on July 
22, 1933 unlawfully deposited for delivery by the postoffice 
establishment of the United States a letter containing a 
demand for ransom for the release of one John J. 0’Cor¬ 
nell, Jr. who had been kidnapped and at said time was be¬ 
ing held for ransom, in violation of Section 338a, Title 18, 
U. S. C. A. and as charged in the fourth count of the indict¬ 
ment; and of having with others on July 25, 1933 unlaw¬ 
fully deposited for delivery by the postoffice establishment 
of the United States a letter containing a demand for ran¬ 
som for the release of one John J. O’Connell, Jr. wdio had 
been kidnapped and at said time was being held for ran¬ 
som, in violation of Section 338a, Title 18, U. S. C. A. and 
as charged in the fifth count of the indictment; and 
The Court having, after such conviction and on Augusit 
12,1937, on motion of Abraham E. Gold, Esquire, Assistant 
United States Attorney, sentenced said defendant on the 
first count, to any institution to be designated by the At¬ 
torney General for two years, and to pay a fine of $10,000. 
and to stand committed until paid; on the second count to 
any institution to be designated by the Attorney General 
for twenty years; on the third count to any institution to 
be designated by the Attorney General for twelve years; 
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on the fourth count to any institution to be designated by 
the Attorney General for twelve years; on the fifth count 
to any institution to be designated by the Attorney General 
for twelve years, said sentence imposed on each of the five 
counts to run consecutively and to be served in the order 
as given by the Court; the consecutive sentences to be 
served in the order in which pronounced; and 
30 The defendant above-named having thereafter ap¬ 
pealed from his conviction and from the judgment 
of the Court and the sentence imposed thereon, as herein¬ 
before set forth, to the United States Circuit Court of Ap¬ 
peals for the Second Circuit, and the said appeal having 
duly come on to be heard at a term of said Circuit Court 
of Appeals held in October, 1938, and the said Circuit Court 
of Appeals, after hearing the arguments upon said appeal, 
having ordered, adjudged, and decreed that the judgment of 
the United States District Court for the Northern District 
of New York be affirmed as to the defendant, Strewl, as to 
counts one and two, and reversed as to counts three, four 
and five, and the Court having reduced the sentence im¬ 
posed upon said defendant Strewl by the United States 
District Court for the Northern District of New York from 
a total of fifty-eight years to a total of twenty-two years, 
and having on the 7th day of November, 1938 issued its 
mandate directed to the District Court of the United States 
for the Northern District of New York reducing the sen¬ 
tence of the aforesaid defendant, Manning Strewl, from 
fifty-eight years to twenty-two years, 

The Court now here, on motion of Stephen L. Waszkie- 
wicz, Asst. United States Attorney, do adjudge and sen¬ 
tence, in accordance with the mandate of the United States 
Circuit Court of Appeals, that the defendant Manning 
Strewl, on the first count, be confined in any Institution to 
be designated by the Attorney General for the term of two 
years, and to pay a fine of $10,000. and to stand committed 
until paid; and on the second count, that he be confined in 
any Institution to be designated by the Attorney General 
for the term of twenty years, the sentence on the second 



25 


count to commence at the expiration of the sentence on tpe 
first count. 

Frederick H. Bryant 
United States District Judg 

• •••#•••* 

"Exhibit Two" 

32 UNITED STATES CIRCUIT COURT OF APPEALS 

SECOND CIRCUIT 

At a Stated Term of the United States Circuit Court cf 
Appeals, in and for the Second Circuit, held at the United 
States Courthouse, in the City of New York, on the 20th 
day of January, one thousand nine hundred and thirty- 
eight. 

Present: Hon. Learned Hand, Hon. Thomas W. Swan, 
Hon. Harrie B. Chase, Circuit Judges . 

United States, Plaintiff-Appellee, 
v. 

Manning Strewl, et al., Defendants-Appellants. 

A motion having been made herein by counsel for the ap¬ 
pellee to dismiss the appeal or for other relief, 

Upon consideration thereof it is 

Ordered that said motion to dismiss or to shorten the 
time to file the bill of exceptions, is denied. 

The Appellants’ motion for an extension of time to settle 
the bill of exceptions is granted as follows: the time of 
each appellant severally is extended up to and including 
June 6, 1938, on condition that a written election be filed 
to enter upon the service of this sentence in the office df 
the Clerk of the District Court for the Northern District 
of New York, on or before January 24, 1938. 

S/ Wm. Parkin 
Clerk 
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"Exhibit Three" 

34 UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OP NEW YORK 

United States op America, Plaintiff, 
against 

Manning Strewl, et al., Defendants. 

To Clerk of the above named Court: 

Please Take Notice that I, Manning Strewl, the under¬ 
signed, and defendant herein, hereby elect to enter upon 
the service of the sentence imposed upon me herein, during 
the pendency of the appeal taken by me from the judgment 
of conviction and sentence to the United States Circuit 
Court of Appeals for the Second Circuit. 

Dated, January 19, 1938. 

Manning Strewl 

**••*•••*• 

"Exhibit Six" 

42 THE PRESIDENT OF THE UNITED STATES OF AMERICA 

To: Warden, Clinton Prison, 

Dannemora, New York 

Greetings: 


You Are Hereby Commanded to have the body of Man¬ 
ning Strewl, with aliases, now detained under your custody, 
as it is said, under safe and secure conduct before the 
United States District Court for the Northern District of 
New York, to be held in the United States Courts and Post 
Office Building, in the City of Binghamton, New York, on 
the 1st day of June, 1937, at 10 o’clock in the forenoon, to 
be tried for an alleged violation of Sections 338a., 408a., 
and 408c. and Section 37CC. of Title 18 of the United States 
Code, and immediately after said Manning Strewl shall 
then have been tried, that you return him to the custody of 
the Warden of Clinton Prison, at Dannemora, New York, 
under safe and secure conduct. 


And yon have then and there this Writ. 

Witness, the Hon. Frank Cooper, Judge of the District 
Court of the United States for the Northern District o:t 
New York, at Albany, New York, this 22nd day of May, 
1937. 

Glen A. Porter 
Glen A. Porter, Clerk 
United States District Court for 
the Northern District of New York 

The foregoing writ is hereby allowed. 

Frank Cooper 

(seal) United States District Judge 

(L. S.) 

• ••#*•#*# o 

56 Filed May 10 1950 

Motion to Dismiss Complaint 

Comes now the defendant by his attorney, the United 
States Attorney, and moves the Court to dismiss plaintiff’s 
complaint herein for the reason that it fails to state a claim 
upon which relief may be granted. 

• ••**•••*<> 

64 Filed May 31 1950 

Order 

Upon consideration of the pleadings, the plaintiff’s mo¬ 
tion for summary judgment, the memorandum of points 
and authorities in support of the motion and in opposition 
to plaintiff’s motion for summary judgment, the defend¬ 
ant’s motion to dismiss, the memorandum of points anc 
authorities in support of the motion to dismiss, and it ap 
pearing to the satisfaction of the Court that a federal 
prison sentence does not start to run until the prisoner is; 
received at the penitentiary, reformatory or jail, for serv¬ 
ice of the said sentence, or is waiting at some other place 
for transportation thereto, it is by the Court, this 31st day 
of May, 1950, 
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Adjudged, Ordered and Decreed that the plaintiff’s mo¬ 
tion for summary judgment be and the same is hereby de¬ 
nied; and the defendant’s motion to dismiss be and it is 
hereby granted. 

Edward M. Curran 
Judge 
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